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Introduction

1.

Speaking to the Wales Observatory on Children and Young People in 2015 Sir James
Munby, then President of the Family Division considered the participation of children
and vulnerable adults in the family justice system:

“Children, precisely because they are children, are vulnerable, but so are many of the
adults who come before the family courts, whether as parties or witnesses.
Vulnerability comes in many forms: physical, mental, and social to mention but three.
Let me give some examples to illustrate the range of the issues which the family court
deals with all the time. For many litigants in family cases, English is not their mother
tongue. Some are illiterate. Some are deaf or blind or have other physical disabilities.
Studies show, as experience suggests, that a significant number of parents involved in
care proceedings have often significant learning disabilities. Another kind of
vulnerability is exemplified by the victims of actual or anticipated domestic violence,
forced marriage, female genital mutilation or even worse.

Can we honestly assert that we are as alert as we should be to the problems and to the
imperative need to ensure that the vulnerable who come before us, whether as parties
or as witnesses, are enabled to participate, as they are entitled to, fairly and properly
in the proceedings and not left in a position of disadvantage? Although | should like to
think so, the truth is that much more, much, much more, needs to be done.”

The need for reform of the way in which vulnerable people give evidence in family
proceedings was pressed forcefully by Sir James Munby during his tenure as the
President of the Family Division. As a result of his tireless work and that of others,
important progress has been made, in particular the introduction of Family Procedure
Rules Part 3A and the accompanying Practice Direction 3AA.

Family Procedure Rules 2010

3.

The general procedural rules in respect of evidence are contained in Part 22 of the
Family Procedure Rules 2010. They provide that the court may control the evidence
by giving directions, including as to the way in which the evidence is to be placed
before the court (Rule 22.1(1)).

The general rule is that any fact which needs to be proved by the evidence of a witness
at afinal hearing, is to be proved by their oral evidence (Rule 22.2(1)(a)). The witness
statement of a witness will stand as their evidence in chief (Rule 22.6(2)). The court
may allow a witness to give evidence by a video link or by other means (Rule 22.3).

Part 22 must now be read with the procedural rules in relation to vulnerable parties
and witnesses, contained in Part 3A and Practice Direction 3AA, which came into
effect on 27 November 2017. These rules apply to all family proceedings.

! Sir James Munby, President of the Family Division. Annual lecture to the Wales Observatory on Children and Young People - Unheard

Human Rights of voices: the involvement of children and vulnerable people in the family justice system - [2015] Fam Law 895.
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FPR Part 3A and Practice Direction 3AA

6.

Part 3A and Practice Direction 3AA provide a specific procedural regime for
proceedings involving vulnerable adult parties and witnesses, which came into effect
on 27 November 2017.

Central to the regime are the following core duties of the court, parties and all
representatives (PD 3AA):

1.3 It is the duty of the court (under rules 1.1(2); 1.2 & 1.4 and Part 3A FPR) and of all
parties to the proceedings (rule 1.3 FPR) to identify any party or witness who is a
vulnerable person at the earliest possible stage of any family proceedings.

1.4 All parties and their representatives are required to work with the court and each
other to ensure that each party or witness can participate in proceedings without the
quality of their evidence being diminished and without being put in fear or distress by
reason of their vulnerability as defined with reference to the circumstances of each
person and to the nature of the proceedings.

The court’s duties under this part in respect of vulnerability of parties and witnesses
apply as soon as possible after the start of the proceedings and continue until the
resolution of the proceedings (FPR 3A.9(1)).

ldentifying Vulnerab  ility

9.

The term ‘vulnerability’ is not specifically defined by the Rules. When considering the
vulnerability of a party or witness (who is not a protected party), Rule 3A.3(1) requires
the court to have regard to the following matters set outin Rule 3A.7:

a) theimpact of any actual or perceived intimidation, including any behaviour
towards the party or witness on the part of—

i) any other party or other witness to the proceedings or members of the
family or associates of that other party or other witness; or

i) any members of the family of the party or witness;
b) whether the party or withess—

i) suffers from mental disorder or otherwise has a significant impairment of
intelligence or social functioning;

i) has a physical disability or suffers from a physical disorder; or
i) is undergoing medical treatment;
c) the nature and extent of the information before the court;

d) theissues arising in the proceedings including (but not limited to) any concerns
arising in relation to abuse;

€) whether a matter is contentious;
f) the age, maturity and understanding of the party or witness;
9) the social and cultural background and ethnic origins of the party or witness;

h) the domestic circumstances and religious beliefs of the party or witness;
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i) any questions which the court is putting or causing to be put to a witness in
accordance with section 31G(6) of the 1984 Act;

i) anycharacteristic of the party or witness which is relevant to the participation
direction which may be made;

m) any other matter set out in Practice Direction 3AA.

10. Paragraph 2.1 of the Practice Direction provides that, where Rule 3A.7(d) refers to
questions of abuse, this includes any concerns relating to the following:

a) domestic abuse, within the meaning given in Practice Direction 12J
b) sexual abuse
¢) physical and emotional abuse
d) racial and/or cultural abuse or discrimination
e) forced marriage or so called “honour based violence”
f) female genital or other physical mutilation
g) abuse or discrimination based on gender or sexual orientation; and
h) human trafficking.
1. Domestic abuse is given the following meaning:

“domestic abuse” includes any incident or pattern of incidents of controlling, coercive
or threatening behaviour, violence or abuse between those aged 16 or over who are or
have been intimate partners or family members regardless of gender or sexuality.
This can encompass, but is not limited to, psychological, physical, sexual, financial, or
emotional abuse. Domestic abuse also includes culturally specific forms of abuse
including, but not limited to, forced marriage, honour-based violence, dowry-related
abuse and transnational marriage abandonment.

‘Abandonment’, ‘coercive behaviour’ and ‘controlling behaviour’ are further defined in
PD12J.

12. Paragraph 3.1 of Practice Direction 3AA also requires the court to consider the ability
of the party or witness to:

a) understand the proceedings, and their role in them, when in court;

b) put their views to the court;

c) instruct their representative/s before, during and after the hearing; and
d) attend the hearing without significant distress.

13. The court should require the assistance of relevant parties in the case when
considering whether these factors or any of them may mean that the participation of
any party or witness in the case is likely to be diminished by reason of vulnerability
(paragraph 3.1, PD 3AA).
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14.

Advocates should have regard to The Advocates’ Gateway, Toolkit 10 - Identifying
vulnerability in witnesses and defendants, and Toolkit 13 - Vulnerable witnesses and
parties in the family courts, which provide guidance and good practice examples
which may assist in identifying vulnerability.

Vulnerable Parties

15.

16.
17.

18.

Rule 3A.4 places a duty on the court to consider how a party can participate in the
proceedings:

1) The court must consider whether a party’s participation in the proceedings

(other than by way of giving evidence) is likely to be diminished by reason of
vulnerability and, if so, whether it is necessary to make one or more participation
directions.

2) Before making such participation directions, the court must consider any views
expressed by the party about participating in the proceedings.

This Rule does not apply to a party who is a child or to a protected party (FPR 3A.2).

This provision requires the court to consider making directions to enable a vulnerable
party to fairly participate in the proceedings. This is distinct from the court’s duty to
consider impact of the party’s vulnerability on their ability to give evidence, which is
considered below.

Advocates should have regard to the guidance in Re C (A Child) [2014] EWCA Civ 128,
and Re A (A Child) [2013] EWHC 3502 (Fam), in respect of the duty of those acting
for a party with a hearing or learning disability to make the issue known to the court at
the earliest opportunity, and regarding the role of expert evidence in such cases.

Protected Parties

19.

20.

21.

22.

A protected party is a party, or an intended party, who lacks capacity (within the
meaning of the Mental Capacity Act 2005) to conduct proceedings. Rules in relation
to protected parties are set out at FPR Part 15, supplemented by Practice Directions
15A and 15B.

In the case of a protected party Rule 3A.6 provides that:

1) The court must consider whether it is necessary to make one or more participation
directions to assist—

a) the protected party participating in proceedings; or
b) the protected party giving evidence.
2) Before making such participation directions, the court must consider any views

expressed by the protected party’s litigation friend about the protected party’s
participation in the proceedings or that party giving evidence.

There is no requirement for the court to consider whether their participation in the
proceedings is likely to be diminished by reason of vulnerability, but in every case must
consider whether to make any participation directions to assist that party.

Where an issue arises as to whether a protected party should give evidence, the court

may have to make a separate determination. Practice Direction 15B provides:
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1.4 Where the court determines that a party does not have capacity to conduct the
proceedings, the court may well also have to determine whether that party is able
to give evidence and if so whether ‘special measures’ are required. Expert evidence
is also likely to be necessary for the court to make such determinations. However,
as inrelation to the question of litigation capacity, the court may consider that
evidence from a treating clinician who has a good understanding of the party’s
difficulties may be sufficient. If the treating clinician is provided with information
about the legal framework, the clinician may be able to provide that evidence more
readily and more quickly than an expert instructed to give an opinion as to the
party's ability to give evidence.
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